
Legal Framework on Child Rights in Bangladesh

Bangladesh is a State Party to the United Nations Convention on the Rights of the Child 
(UNCRC), 1989. Bangladesh ratified the UNCRC in 1990- and made a commitment to fulfill 
the rights of her children by enacting the Children Act in 2013. Prior to the 2013 Child Rights 
Act, child protection in Bangladesh was defined by the Children Act, 1974. Besides, the 
Constitution of Bangladesh6 also guarantees the social security of children. Article-18(2) states 
that all forms of prostitution shall be prevented. Article 35(5) says that no person shall be 
subjected to torture or cruel, inhuman, or degrading punishment or treatment. Article 28 gives 
the country the ability to execute any special law to serve the interests of children and Article 34 
excludes children to perform hard work. Except these, many laws are designed to protect 
children from careless, ruthless, abuse and exploitation, and to promote their development. 
These laws are The Penal Code, 18607, The Guardians and Wards Act, 1890, The Prevention of 
Oppression Against Women and Children Act, 2000, Bangladesh Labor Act, 2006, Domestic 
Violence (Prevention and Protection) Act, 2010, The Prevention and Suppression of Human 
Trafficking Act, 20128, The Pornography Control Act, 2012. The Child Marriage Restraint Act, 
2017, and so on. The Penal Code, 1860 stipulated that children under the age of 9 are not liable 
for criminal acts, and if children between the ages of 9 and 12 do not have sufficient 
understanding, they will not be liable for offence (Section 82 and 83 of the Penal Code 1860). 

The Children Act 2013: A Milestone of Child Rights in Bangladesh

The Children Act of 2013 (formally known as "Shishu Ain, 2013"), which was approved by the 
parliament on June 16, 2013, has 100 sections and 11 chapters. Such a law exists in Bangladesh, 
where the estimated 70 million children are the sole focus of the act's principal goal and its 
exclusive subject matter. The protection and treatment of children are the primary objectives of 
this Act. However, the Children Act 2013 in Bangladesh is a good move and a significant 
milestone for the protection of children's rights in all spheres of life. The Act acknowledges a 
few organizations and their members while outlining their obligations to safeguard children's 
best interests. The following list outlines the Children Act, 2013:

The internationally accepted definition of a child

 Children were not treated fairly because of the age inequalities between them. The Children Act 
of 2013 addresses this disparity. The child's age has been raised from 16 to 18 years under the 
Act. So, the minimum age for children is now 18 years.

Coordinated with the CRC 

The 2013 Children Act, which superseded the 1974 Child Act, is based on the CRC and makes 
reference to it in the preamble.  Children in Bangladesh will now have the chance to be treated 
properly under both domestic and international rules as a result of this progress.

Safeguard of child victims and witnesses 

For the first time, the Act contains a provision for child victims and witnesses establishing legal 
tools for their protection, including compensation for victims. Children accused of petty crime, 
especially those living on the streets, will no longer be needlessly incarcerated as a result of the 
law's emphasis on the relevance of the juvenile justice system.

Appointment of probation officer

A probation officer must be appointed by the government, who must do so in each district, 
upazila, and metropolitan area, in accordance with the Act.

Child help desks in the police station

In accordance with the Act, Child aid Desks will be established in police stations around the 
nation under the Ministry of Home Affairs. The desk will be looked after by a police officer with 
a sub-inspector or higher rank. The Act details what duties the authorized police officer is 
responsible for.

Child-friendly arrest procedure

The Act states that no kid under the age of nine may be arrested, regardless of the situation. The 
use of handcuffs and a rope around the waist while arresting a youngster over the age of nine is 
prohibited.

Single charge sheet against children The Act makes specific provisions for filing a single 
charge sheet against minors. The Act prohibits the submission of a single charge sheet that 
includes both adults and minors.

District-level juvenile courts

In accordance with the Act, each district or metropolitan region must establish at least one 
juvenile court. Whatever offenses a child is accused of committing will be tried in juvenile court 
if a case is brought against them.

Create National Child Welfare Board 

A National Child Welfare Board will be established in accordance with the Act. The board's 
chairperson will be the minister of the Ministry of Social Welfare. Additionally, boards will be 

created at the district and upazila levels. The heads of the boards shall be the district 
commissioner and the upazila nirbahi officer (sub-district executive officer), respectively.

Substitute preventive measures 

The Act stipulates that throughout any phase of the official judicial system, a police officer or a 
juvenile court may seek out alternative preventive measures. The Act also mentions that a 
monitoring method will be in place to see if the specified alternative measures have any good 
effects on the conduct of the child.

Provision of sentence 

The Act recommended a maximum penalty of five years in prison and a Taka one lakh 
punishment for any abuse of children in addition to providing guidelines for raising the kids in 
a supportive environment.

Media's obligation

It is forbidden for media to post anything that disparages a kid who is a defendant under this 
Act.

Children's welfare

This Act promotes family-based care and protection while taking into account the child's best 
interests and meaningful kid participation.

However, it can be claimed that the 2013 Children Act will fill in any gaps left by the older 1974 
Children Act. We now need to implement the new Act properly and raise awareness of it. 

Assessing the impact of the Children Act, 2013 in Bangladesh

Since Bangladesh domesticated the UNCRC 33 years ago, the Children Act of 2013 has been in 
effect for 10 years. However, the conditions it lays forth to protect children are still far from 
being implemented. The major issue is that the Children Act of 2013 does not apply properly 
across the entire nation. In addition, numerous cultural customs among the ethnic tribes of 
Bangladesh have facilitated child abuse. Child labor, child marriage, and child brothels are only 
a few examples of such behaviors. Some of these elements would be taken into account in the 
discussion.

Status of Children in Bangladesh 

Despite all the rights granted under various national and international laws and treaties a large 
quarter of children in Bangladesh remain vulnerable to various forms of abuse and 

discrimination. For instance, according to  Chowdhury  the scope of the problem, evaluates the 
basic, social, psychological, and physical needs of the children, and looks into how the street 
kids actually live in Bangladesh9. The Department of Social Services, Ministry of Social 
Welfare of Bangladesh, commissioned a qualitative study on children living in street situations 
in Bangladesh. The study focuses on the life of street children and the complexities they 
encounter, such as going home, obtaining services, and being abused or exploited. This study 
explores the hotspots where children who live or work on the streets typically congregate and 
work, in continuation of the quantitative report "Survey on Street Children 2022." Children in 
Bangladeshi street conditions are still neglected, lacking the social and protective services 
needed to defend their rights and prepare them to be contributing members of society10.  
However, this section highlights the key challenges to protect child rights in Bangladesh. 

Child Prostitution 

A kind of commercial sexual exploitation of minors is child prostitution. The phrase is typically 
used to describe prostitution by a minor or someone who is not of legal age to consent. 
According to the UNCRC, 1990, "child prostitution" is the sexual exploitation of a child under 
the age of 18 for financial or in-kind gain. Contrarily, "forced prostitution" refers to the control 
over a person who is compelled to engage in sexual behavior by another. Given that neither 
party has given their full, free, and informed permission, child prostitution is regarded as a sort 
of forced prostitution11. Globally, girl children are disproportionately affected by child or forced 
prostitution (CFP), which violates their human rights and prevents them from leading lives free 
from all types of violence. The government of Bangladesh is required to take appropriate 
measures to prohibit prostitution and gambling, as stated in Article 18(2) of the country's 
constitution. Children above the age of four may not be kept in brothels, according to Section 
77 of the Children Act of 2013. According to the 2013 Children Act, a fine of taka 50,000 or a 
period of two years in prison, or both, are the penalties for operating a child brothel. Despite 
being officially forbidden by the Children Act of 2013, child prostitution and child brothels are 
nonetheless widely practiced in Bangladesh. Bangladesh has 14 licensed prostitution 
establishments. According to earlier research, there are more than 20,000 children who are born 
and raised in brothels.12 Affidavits are used to recruit girls for brothels. They are frequently 
younger than 18 and frequently coerced into prostitution.  According to the UNCRC, children 

born in brothels have the same rights as other children in society13. However, these children 
experience discrimination and struggle to exercise their fundamental rights.14 Further, brothels 
are frequently located in small spaces with unfavorable physical conditions. Congested, 
inadequately ventilated, dimly lit, and partitioned into small spaces, rooms are crowded15. 
Hence, a variety of human rights are frequently denied to girls who work in brothels, including 
the requirement that many must stop their schooling, the dangers of early and repeated 
pregnancies, and sexual and physical abuse. Girls who work in child brothels are exposed to 
rape, sexual assault, and emotional abuse. They develop in a setting where living style, 
grooming, language, conduct, and customs are completely alien to the rest of civilization.16 The 
mother's occupation and the unsanitary surroundings separate the children from polite society 
in their early years. Girls are becoming entangled or unwittingly joining the same career as their 
mothers due to a lack of educational opportunities or environmental influences. Boys engage in 
illegal activities like stealing, robbery, drug peddling, and tokai work as child laborers. All 
children are entitled to free and required education under Article 17 of the Constitution. Despite 
the fact that Article 28(4) of the constitution itself calls on the State to take action to progress 
these children, the State has failed to do so in providing these children with an education.17  

Child Abuse

The Children Act of 2013's provisions are admirable. However, it is too soon to tell if the law 
will be applied effectively. There are a lot of instances of child abuse and exploitation in 
Bangladesh. Many Bangladeshi children experience blatant violations of their rights, even 
though the Children Act of 2013 guarantees children's rights in Bangladesh. For instance, there 
is a propensity in society or in educational institutions to take children's punishment very 
casually, despite the prohibitions of the Children Act, 2013, prohibiting cruelty to children. It 
irritates that children in Bangladesh are subjected to inhumane and degrading physical and 
mental abuse. Any type of cruelty to children is prohibited by Section 70 of the Children Act, 
2013. Despite this clause, many children have experienced physical and mental abuse at the 
hands of their parents or teachers in classrooms, the home, and elsewhere. In addition, children 
in Bangladesh encounter violent incidents in both their families and the places where they 
reside.  90% of the children were subject to abuse through negative words (Children must not 
face any form of abuse, 2021)18. According to a 2019 study in the American Journal of 

Psychiatry titled "The Devastating Clinical Consequences of Child Abuse and Neglect: 
Increased Disease Vulnerability and Poor Treatment Response in Mood Disorders," 46% of 
those with depression and 57% of those with bipolar disorder reported being abused as children.  
When examining ASK data more closely starting in 2020, it becomes clear that while the 
number of child abuse cases has decreased annually from 1,718 in 2020 to 1,426 in 2021 to 
1,088 in 2022 to 225 in 2023 (January-March), the number of child killings has remained above 
the 500 marks, with 589 killings reported in 2020 to 596 in 2021 to 516 in 2022 to 128 in 2023 
(January-March).19 Worrisome is the frightening rate of child sexual abuse in Bangladesh. Ain 
o Salish Kendra (ASK), a legal assistance organization, released data showing that 128 children 
were slain in Bangladesh in the first three months of 2023. 225 other children experienced 
various types of abuse and repression within the same time period.   Compared to the prior year, 
there were more cases of child abuse involving death, rape, and attempted murder in 2021. 818 
children were raped in 2021. In 2020, there were 626.  

Child Labor 

"Child labor" refers to the employment of minors in any job that denies them the greatest 
amount of their rights as children, such as the right to regular education and the right to 
unhindered mental and physical growth.20 According to the International Labor Organization 
(ILO), among the 3.45 million child laborers in Bangladesh 1.28 million are doing dangerous 
jobs.21 3,459 child labor infractions were found by the Bangladesh Department of Inspections 
for Factories and Establishments.22 Child labor is caused by a variety of socioeconomic factors 
in Bangladesh. First and foremost, poverty is the primary cause of children working. In 
Bangladesh, 46% of working-age children live in poverty, with a quarter experiencing extreme 
poverty, according to UNICEF (2010). Parents are compelled to send their children to work 
since the average compensation is less than $5 per day in order to supplement the family's 
revenue.23 Compared to children from non-poor homes, children from impoverished families 
are more likely to work as children. The World Bank (2018)24 also noted that over 63% of 
Bangladesh's population lives in rural areas. More than 70% of Bangladesh's population works 

in agriculture.25 Children form a significant portion of the labor force in rural regions because it 
is customary in Bangladesh to help parents with agricultural tasks. Thirdly, even though 
education is free and required till grade twelve, it becomes an expense for low-income 
households. Only 28.6% of children who were employed in 2013 are enrolled in school, which 
suggests that the possibility of attending a school has a negative correlation with child labor. 
According to the ILO study, 28.9% of respondents lacked the financial means to cover the costs 
of attending school and continuing their education. In addition, parents with poor levels of 
education are more likely to send their kids to work. 

The worst types of child labor, such as forced labor used to dry fish and make bricks, and 
commercial sexual exploitation are all prevalent in Bangladesh. Children also carry out 
hazardous work in the leather and clothing industries. Additionally, when courts do impose 
penalties for breaking child labor laws, the fines are too modest to serve as a deterrent. Penalties 
for breaking child labor laws can only be enforced after a drawn-out judicial process. Through 
its International Program on the Elimination of Child Labor (IPEC), the ILO has been 
attempting to eradicate child labor in Bangladesh since 1994. No child may be employed to 
work in any trade or establishment, according to Section 34 (1) of the Bangladesh Labor Code, 
2006.  Despite this, child labor is a widespread issue in Bangladesh's Upazilas, Districts, 
Metropolitan Areas, and other regions. Numerous kids work as child workers in metropolitan 
areas, usually doing dangerous jobs. Children, for instance, perform a lot of dangerous jobs in 
the Sylhet Metropolitan Area. According to the Child Equity Atlas: Pockets of Social 
Deprivation in Bangladesh (2013), the percentage of real child workers (10–14 years old) in 
2011.26 Children are used as cheap labor by employers, who also attempt to increase their profits 
by paying them very little.27 Child labor was viewed by the United Nations International 
Children Education Fund as a disruption of the child's developmental process. While this is 
going on, children in Bangladesh are still required to work, either to attend school or to support 
the family full-time, despite the fact that education is free. This is because additional 
expenditures involved with schooling frequently prove prohibitive for low-income households. 
Extremely poor families frequently believe they have no alternative but to send their kids to 
work. Flooding in Bangladesh on a yearly basis and the COVID-19 pandemic have made the 
situation worse.

Children into Begging 

Despite Bangladesh's recent economic development, there are still serious issues there. The 
Dhaka Metropolitan Police Ordinance III, 1976, forbids begging. According to Ordinance No. 
81, anyone who "begs or applies for alms in any street or public place, or exposes or exhibits 
any sores, wounds, bodily ailment, or deformity with the object of exciting charity or obtaining 
alms shall be punished with imprisonment for a term which may extend to one month." Nearly 
40,000 beggars live in Dhaka, the nation's capital.28 16.5% of the beggars in Dhaka City, 
according to a poll by the Bangladesh Center for Human Rights and Development (BCHRD), 
are children under the age of 12.29 According to World Vision research titled "Out of Time: 
COVID-19 Aftershocks," 34% of Bangladeshi households who experienced a large loss in 
income sent their kids out to beg on the streets. According to a news conference held by the 
BRAC Institute of Governance and Development (BIGD) and the Power and Participation 
Research Centre (PPRC), the pandemic affected 2.45 crore people's lives since 14.75 percent of 
the population of the country fell into poverty within a year.30 Employing a child to beg is 
against the law and is sanctioned by up to 5 years in prison and/or a fine of up to 100,000 Taka 
under Section 71 of the Children Act of 2013. Institutional care for poor children is listed in 
Section 85. Unfortunately, the Act does not outline a rehabilitation strategy that would set apart 
the youngsters who beg on the streets. Every hamlet, town, and city in Bangladesh has beggar 
children. They can be found in places where they can sit comfortably, such as streets, railway 
stations, bus stops, mosques, and outside markets close to busy sites like markets and rivers. 
They spend a lot of time on the streets and are frequently seen at traffic signals begging for cash 
or more in exchange for a flower or balloon. These kids are frequently abused physically and 
sexually as well as living in poverty. Lack of love, security, and affection causes some 
youngsters to pass away, while others grow up to be misfits or criminals.31 

Child Development Centre (CDC) 

In Bangladesh, children make up about 45% of the overall population. There is an alarmingly 
high number of kids who are in legal trouble. However, there are three Child Development 
Centers (CDCs) (known in Bengali as Kishor Songshodonagar) in Bangladesh: one for girls at 
Konabari in the Gazipur District and the remaining two for boys at Tongi in the Gazipur District 

and Pulerhat in the Jessore District. Although the primary goals of a CDC are to offer young 
offenders care, protection, rehabilitation, and reintegration through a process that includes 
social work, inspiration, counseling, education, and trade training for skill development and 
self-employment32 the condition of CDC in the country is yet to achieve the expected standard. 
Many opine that due to a lack of proactive attitude people still treat the CDC as imprisonment. 
Media present that the CDC is a torture cell33, a deprivation cave34 where beating children to 
death by inmates.35 

The correctional centers' management structure is subpar. Numerous articles about the terrible 
management and circumstances of these centers have appeared in national dailies.

 For instance, the children aren't given healthy nutrition, medical attention, or an education, 
much alone any rehabilitative measures36. A young detainee at the Jessore Juvenile 
Rehabilitation Center is accused of hanging himself in 2017.37 This episode highlights the 
inability CDC's administration to give the children the proper attention. 

According to a poll that was widely done, both juvenile offenders and youngsters who have 
been specially brought in for correctional purposes are housed in the same prisons. According 
to the legislation, juvenile offenders must be dealt with in a separate courtroom with a 
child-friendly environment and they cannot be detained with adult offenders; yet, there is no 
court or vehicle for this purpose in the nation. Although the Act mandates that children be 
housed in separate rooms based on their age and the severity of the offenses they had done, it 
omits to specify the level of care and the stages of rehabilitation that these CDC must take. 
Additionally, juveniles in correctional centers only receive education up to the primary level, 
and there aren't enough training programs available for them.38  

While Section 52(4) of the Children Act, 2013 mandates that the concerned child, if bail is not 
granted from the police station, shall be forwarded to the concerned Children's Court within 
twenty-four hours, Article 33(2) of the Bangladeshi Constitution mandates that "Every person 
who is arrested and detained in custody shall be produced before the nearest magistrate within 

are coordinated by the Ministry of Women and Children's Affairs (MoWCA). To cooperate with 
this many different ministries and divisions would be incredibly challenging for MoWCA to do 
given their current administrative and financial setup. The current legal procedures are being 
hampered by a lack of institutional accountability, coordination, and rigorous monitoring 
mechanisms. Severe delays in the legislative and judicial processes prevent the offenders from 
receiving exemplary punishment. Many of the One Stop Crisis Center beneficiaries' children 
even choose not to report any legal actions against the offenders.46 Ineffective political will and 
widespread corruption are further obstacles to the Children Act of 2013's successful 
implementation. According to the Global Corruption Perception Index (CPI) 202247 of 
Transparency International (TI), Bangladesh was placed as the 12th most corrupt nation out of 
180 nations in the globe and second in South Asia. The foundation of everyone in the 
community, especially the most vulnerable members like children, women, and girls, is good 
governance. It is undeniable that socioeconomic problems like unemployment, poverty, bad 
governance, and a lack of necessities, among others, affect how well these rights are exercised.

RECOMMENDATIONS

After a critical evaluation of the provisions of the Children Act, 2013, the following 
recommendations are proposed.

1.  The Children Act, 2013 is being poorly implemented in Bangladesh due to inadequate 
implementation, a lack of experience, and inadequate resources. It is crucial to note that 
there is a vast difference between signing a law and putting it into effect. The application of 
the law should be the main priority in order to improve the lives of children. The government 
must demonstrate a commitment to enacting the law, as must all other parties involved. The 
duty bearers should continue to be put under pressure to consider the best interests of 
children and take the appropriate action. The Children Act will be very beneficial to society 
and the country if its provisions are implemented correctly and adhered to.

2. The rights of children in Bangladesh ought to be widely known and understood. It is 
important to educate parents, guardians, children, and those who carry out duties about their 
rights and associated obligations. The 2013 Children Act's provisions ought to be covered 
in both primary and secondary school curricula nationwide. This is done to teach the next 
generation of citizens about their duties and rights, as well as to instill in them a sense of 

nationalism and patriotism as they grow up and become contributing members of society. 
Since every right is accompanied by duties and obligations, the content of the Children Act, 
2013, along with civic education, will significantly change the direction of our children 
going forward. The children will be better prepared to be outstanding leaders in the near 
future with the right orientation and training. We now need to implement the Act properly 
and raise awareness of it.

3. A sustained and thorough training program on children's rights in Bangladesh is required for 
important professional groups like law enforcement officers, judges, prison staff, medical 
and social workers, as well as local government administrators, and traditional and religious 
leaders. As a result, they will be more knowledgeable and prepared to defend children's 
rights when interacting and working with them.

4. Implementing free, high-quality basic education is a good idea. A comprehensive social 
welfare program should be established by the government to help widows, single parents, 
and parents with modest incomes care for their children. Employers of labor, both private 
and public, should offer day-care facilities and nurseries in their workplaces so that nursing 
mothers can bring their infants to work for good care.

5. It is also suggested that the people of Bangladesh have a decent education in order to 
improve their outdated attitudes toward women and girls. It is important to emphasize and 
condemn all detrimental traditional and cultural behaviors that target children, including the 
immediate threat of marrying off a girl child. It is alarming that parents continue to engage 
in negative cultural behaviors despite the Children Act of 2013 being law. Therefore, often 
the legislation itself is not the problem but rather how well it is applied.

6. Social and economic well-being should come first, followed by good government. It is 
impossible to overstate the significance of good governance as a foundation for the defense 
and enjoyment of children's rights. The government should be eager and willing to defend 
the rights of all citizens, including children. The government should place a high focus on 
providing citizens with basic social amenities and social welfare services including portable 
water, energy, education, healthcare, security of lives and property, and a viable and brisk 
economy. When all of these are in place, they create a conducive atmosphere for children to 
enjoy their rights as outlined in the Children Act of 2013, which was passed in 2013.

CONCLUSION

This study looked at the discrepancies between the Children’s Act of 2013's stated goals and the 
actual implementation of those goals with regard to children's rights in Bangladesh and the 
effects of that act specifically on children's lives in Bangladesh. The Children Act of 2013 aimed 

for some ambitious initiatives in light of the UNCRC provision, including the creation of Child 
Welfare Boards at all levels of the country, the establishment of a Child's Affairs Desk at the 
police station, the appointment of the necessary officials, children courts, family institutional 
care, and a few others. Realistically, it calls for a big administrative infrastructure, skilled 
human resources, and robust financial backing. Currently, one of the biggest obstacles to the 
implementation of any of the 2013 Children Act's provisions is a lack of collaboration across 
several government agencies. Since the Act's rules are missing, its implications have not yet 
been put into reality, and as a result, it is losing credibility.  In approving the convention, the UN 
General Assembly urged all signatory nations to make the text of the agreement widely known 
and to have it displayed, read, and explained, primarily in schools and other educational 
facilities. As was previously noted, the political leadership must establish the political will to 
stop corrupt practices and enforce the application of the legislation if the Children Act of 2013 
is to achieve any significant degree of implementation. To demonstrate that they are carrying 
out the mandate freely granted to them during elections, political leaders must show a strong 
interest in the welfare and wellbeing of their constituents. Children suffer most from poor 
leadership. Many parents are striving to make ends meet while dealing with socioeconomic 
issues like poverty, underemployment and unemployment, and a lack of basic utilities.  This in 
turn has an impact on the standard of living they can give their kids. If Bangladeshi children are 
to receive the full benefits of the 2013 Children Act, this issue must be resolved. It should be 
mentioned that the Children Act, 2013, which was adopted in Bangladesh more than ten years 
ago, is currently required for revision and a general review due to the numerous issues that have 
arisen throughout the course of its implementation. Since it was domesticated in the nation, a lot 
has changed for the instrument as an international one. Therefore, a comprehensive assessment 
is essential to take into account current global best practices.  

a period of twenty-four hours of such arrest." A District Judge-level official who is not on duty 
24 hours a day, even on workdays, rules over the Children's Court. What will happen when the 
judge for the Children's Court is off work or after regular court hours? The law has no solution 
to offer. Any domestic law that is incompatible with the Constitution is invalid from the start. 

A child in conflict with the law may spend a significant amount of time in a Child Development 
Center (CDC) as a result of the fact that, in practice, if the Children's Court rejects a petition 
pertaining to a child, the guardian has no choice but to go to the High Court Division of the 
Supreme Court of Bangladesh (HC), regardless of the strength of the petition or the grounds. 

Theoretically, many departments, including ministries, are involved in the CDC, but there is a 
lack of cohesion in the implementation of policies. In many studies on children's rights in 
Bangladesh, factors such as a lack of infrastructure, ignorance, corruption, burdensome 
bureaucracy, and dogmatic socio-religious cultures have been shown as obstacles.  

Juvenile Justice 

Bangladesh is required by law to have a juvenile justice system that prioritizes respect for 
children's rights as a signatory state to the UNCRC, 1989. Despite its pledges, the nation has not 
followed through on many of them, which is currently preventing children from enjoying their 
rights. Children in court proceedings are given particular considerations under the Act of 2013, 
which differ from regular court procedures. According to section 47(2) of the Act, 2013, a 
child-focused police officer may release the kid after providing a written or oral warning in 
front of the guardian or authority figure of the concerned child. However, in actuality, this 
power is rarely employed. Additionally, per section 17(4), court hearings for children must take 
place in a regular room without a witness box or podium that is covered in a red fabric. In 
reality, minor defendants are typically tried alongside adult offenders in regular courtrooms. 
The experience of a youngster being tried by the court in front of a large crowd in an open court 
is the scariest.  No child shall be sentenced to death, life in prison, or imprisonment other than 
when a child is found to have committed any such criminal offense so that detention is not 
sufficient is payable under this Act, or if the court is satisfied that the child is so disobedient or 
of such a depraved character that he cannot be sent to a certified institute, according to Section 
33(1) of the Act, 2013.

The fact that there are no protections for kids when recording confessional statements, however, 
can be seen as a flaw. In the USA and Australia, minors' confessional remarks cannot be 
recorded when their parent, guardian, or other responsible adult is not present. According to the 
court case Jaibar Ali Fakir vs. the State, it is a common occurrence for kids to act impulsively 
and not always consider the repercussions of their choices. Therefore, coercing them into 
confessing by threatening them or offering them love is simple.

It is frequently stated that the juvenile justice system is in conflict with the rule of law because 
the latter guarantees everyone's equal protection and rights. Children are entitled to several 
unique rights and extra protections under the juvenile justice system. The state must provide 
particular provisions on behalf of women, children, or other underprivileged groups of citizens, 
according to Article 28(4) of the Bangladeshi Constitution. If a juvenile offender is found guilty 
of delinquency following a trial, they will be committed to a correctional facility for a specified 
amount of time. The organizational setup, culture, and accommodations for the accused all 
affect how well the rehabilitation programs work.39

Child Trafficking

Bangladesh is one of the most vulnerable nations to human trafficking due to its size, the 
number of people living there in chronic poverty, the frequency of natural disasters, and gender 
inequality. The majority of publications stress that the trafficking of children and women from 
Bangladesh into India and other nations has significantly increased in recent years. About 
300,000 Bangladeshi children have reportedly been trafficked throughout time into Indian 
brothels, according to UNIFEM.40 Only 4,700 of the 13, 220 children who were reported to have 
been trafficked out of the nation in the past five years could be saved. An estimated 4,500 
women and children from Bangladesh are allegedly trafficked each year into Pakistan. On the 
other side, boys from Bangladesh between the ages of 4 and 12 are transported to the Gulf for 
camel racing.  Amin and Sheikh  identified the factors and causes of trafficking, which include 
lack of financial stability, ignorance, poverty, gender discrimination, migration, illiteracy, 
dowry, natural disaster, and empowerment, as well as the impact of the free market economy, 
urbanization, better job opportunities, and the sway of media, ICT, and other forms of 
communication.41 The Prevention and Suppression of Human Trafficking Act, 2012 (PSHTA)42  
which was passed by the Bangladeshi government, has significantly advanced the battle against 
trafficking, particularly in terms of increased awareness and prosecution.The government has 
increased its efforts to enforce the law overall. However, challenges remain in enforcement, 
education, and prosecution.

Death Penalty to a Child Offender 

No matter how heinous the offense, a minor criminal cannot ever get a death sentence under the 
Children Act of 2013. Unfortunately, there have been a few cases when the courts choose to 

flagrantly ignore this despite the death sentence being prohibited by both national and 
international legal systems. For instance, there was the case of Shukur Ali,43 a youth of fourteen 
years old, who raped and killed a seven-year-old girl. The trial court gave him a death sentence. 
In 2004, the appellate court upheld the death sentence after he filed an appeal with the High 
Court Division. Later, in 2005, the Appellate Division likewise upheld the death penalty. The 
Appellate Division also denied the review petition in the same year. It's interesting to note that 
the trial was conducted under the Prevention of Repression of Women and Children Act even 
though the defendant was a kid according to the then-current Children Act. The Bangladesh 
Legal Aid and Services Trust (BLAST) intervened at this point and contested the legality of the 
statute. In 2010, the High Court Division partially upheld the petition after ruling the law 
unconstitutional, but it declined to abolish the death penalty. In spite of BLAST's appeal to the 
Appellate Division, the death penalty was once again affirmed in 2015, despite the victim's 
youth and the brutality of the crime. Due to Shukur Ali's age at the time of the offense, the 
Appellate Division modified his death sentence to life in prison. Consequently, the flagrant 
violation of the rules prohibiting the execution of children was eventually corrected.44  

Lack of Good Governance

The exercise of power through political and institutional systems that are open, accountable, 
and promote public engagement is referred to as good governance. In Bangladesh, children 
suffer the most from poor governance45. Many parents are striving to make ends meet while 
dealing with socioeconomic issues like poverty, underemployment and unemployment, a lack 
of basic utilities, and other issues. All of these issues caused widespread violations of children's 
rights. Due to the lack of organized structures and resources, safeguarding children's rights and 
protecting them from all forms of violence and torture remains a major priority. The Children 
Act of 2013 has set forth some ambitious initiatives in light of the UNCRC provision, including 
the creation of Child Welfare Boards at all levels of the nation, the establishment of a Child's 
Affairs Desk at the police station, the appointment of the necessary officials, children courts, 
family institutional care, and a few others. Realistically, it calls for a big administrative 
infrastructure, skilled human resources, and robust financial backing. 

The Children Act of 2013 is now having a difficult time being implemented due to a lack of 
collaboration amongst various government ministries. There isn't a separate children's 
directorate at the moment. 23 ministries and divisions that deal with matters relating to children 
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The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 
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constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 

exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 
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exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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Legitimacy of the Interim Government of Bangladesh
Ehsan A Siddiq1

The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 
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exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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Legitimacy of the Interim Government of Bangladesh
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The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 

24 Harris, J. W. (1971). When and why does the Grundnorm Change? The Cambridge Law Journal, 29(1), 103–133.

exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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Legitimacy of the Interim Government of Bangladesh
Ehsan A Siddiq1

The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 

25 The Business Standard (2024). (23 October 2024) https://www.tbsnews.net/bangla/%E0%A6%AC%E0%A6%BE%E0% 
A6%82%E0%A6%B2%E0%A6%BE%E0%A6%A6%E0%A7%87%E0%A6%B6/news-details-269751

26 Ibid.
27 Badruddin Umar (2024. India hasn't been able to accept the fall of Hasina's Govt. Prothom Alo (19 October). 

https://en.prothomalo.com/bangladesh/na0odexd3p. Accessed on 30 October 2024.

exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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Legitimacy of the Interim Government of Bangladesh
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The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 

28 See Siddique Ahmed v. Bangladesh, 33 BLD (AD) 129 
29 Article 7A, Constitution of the People’s Republic of Bangladesh.

exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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Legitimacy of the Interim Government of Bangladesh
Ehsan A Siddiq1

The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 

30 Both Articles 7A and 7B were declared to be unconstitutional by the High Court Division on 17 December 2024.
31 Bangladesh Italian Marble Works v. Bangladesh, 62 DLR (2010) 70.

exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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Legitimacy of the Interim Government of Bangladesh
Ehsan A Siddiq1

The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 

exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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Legitimacy of the Interim Government of Bangladesh
Ehsan A Siddiq1

The legitimacy of the Interim Government2, sworn in on 8 August 2024, has sparked debate. 
Some justify it using the doctrine of necessity or Kelsen’s "Grundnorm" shift, both of which 
have historically been used to support military takeovers.3 However, theories that fail to 
differentiate between a people’s revolution and a military coup are unconvincing. This paper 
argues that the Interim Government, born from a mass uprising, stands on stronger 
foundations—those derived from the people, not from abstract legal doctrines. In this paper it is 
argued that the Interim Government was formed and has obtained its legitimacy from  a 
pre-constitutional power – the constituent power. 

 The Bangladesh Constitution was framed and adopted in 1972 by the Constituent Assembly in 
exercise of its constituent power. According to Bangladeshi and Indian jurisprudence, this 
constituent power belonged to the people and was exercised on their behalf by the Constituent 
Assembly.4 In the hands of the people, the constituent power comprised the legislative, 
executive and judicial powers. There was no demarcation between the three powers as the 
doctrine of separation of powers did not apply to the constituent authority. According to Joel 
Colon-Rios, this approach emphasizes constituent power as a power found outside the domain 
of law, incapable of legal regulation.5 It is seen as a pre-political force that becomes juridically 
irrelevant once a constitutional order is in place. According to Colon-Rios constituent power is 
not the concern of lawyers.6 And hence we see a failure of lawyers to appreciate the events of 
August 2024. While adopting the Constitution, the Constituent Assembly distributed the 
constituent powers held by the people between the three organs of the State. According to Indian 
jurisprudence, once distributed, the people cannot thereafter exercise the constituent power.7  
This view is supported by the German scholar, Martin Kriele who argues in favour of 
“silencing” the constituent power after it brings a constitution into effect, to protect the 

constitution from political unpredictability.8 According to this theory of constitution-making, 
once the Constitution is established, no constitutional order can exist that contradicts its 
provisions.9 Therefore, by this reasoning, the interim government, along with the positions of 
advisor and chief advisor, which are not recognized by the Constitution, lack legitimacy.

However, the idea that constituent power ends with the framing of the constitution is a legal 
fiction and has been described by a former Judge of the Federal Constitution Court of Germany, 
Ernst-Wolfgang Böckenförde as a “juristic sleight-of-hand”.10  Ernst-Wolfgang Böckenförde 
argues that constituent power, as a political force, continues to exist and cannot be dismissed 
even after the constitution is in place.11 Böckenförde observes that “it is a peculiar notion that 
the necessary legitimation of the constitution could be condensed into a single point, its 
(revolutionary) creation, from which the constitution is then valid in a virtually self- sustaining 
process, independent of the continued existence of this legitimation.”12 He argues that 
constituent power, as a political force, continues to exist and cannot be dismissed even after the 
constitution is in place.13 

Similarly, the 20th century German legal theorist, Carl Schmitt argued that constituent power 
can be exercised while a constitution is already in existence.14 The people's constituent power 
remains present alongside and above any established constitutional order. Thus, Schmitt 
observes that “constitution-making power is not thereby expended or eliminated, because it was 
exercised once.”15 Hèctor Lopez Bofill also indicates how scholars view constituent power as a 
continuous process of reconstruction, not just a one-time event during the initial framing.16  
Therefore, the events of July and August 2024 are best explained in terms of a continuing 
constituent power. Without the concept of constituent power, the constitutional relevance of the 
July and August revolution cannot be fully explained and nor can the constitutional changes it 
has brought about be appreciated. 

In August 2024 we saw a new constitutional order established not under the existing 
constitution, but in exercise of the constituent power of the people. It is wrong to look for 
legitimacy of the Interim Government under the present constitution. Members of the 
government describe themselves as advisors being led by a chief advisor.17 None of these posts 

exist in the constitution or any other law of the land. The posts can be best explained by having 
been created in exercise of constituent power. The historical-political events of August 2024 led 
to the exercise of such constituent power by the people to establish a new constitutional order. 
The exercise of constituent power does not necessarily imply abrogation of the constitution. The 
existence of the constitution is in no way contrary to the wielding and exercise of constituent 
power by the people.

 According to Böckenförde, the constituent power can erode the constitution “piece by piece in 
individual steps”.18 Thus, the historical-political processes of July and August 2024 have led to 
the exercise of constituent powers by the people to establish a new constitutional order which 
may erode aspects of the existing Constitution. The interim government, made up of advisors 
and a chief advisor, operates because it was established by the people through the exercise of 
their constituent power. This as scholars argue is pre-legal power and it is incorrect to look for 
a legal basis for its exercise in the constitution or any other law. The historical-political 
processes of 2024 can be argued to have invested the people with the necessary constituent 
power of framing a new Constitution. 

Colon Rios acknowledges that constituent power can manifest through revolutionary means, 
breaking the chain of legality between the old and new constitutional orders.19  In such cases, 
the exercise of constituent power is seen as purely factual and not governed by legal principles.

The other two competing doctrines are inappropriate for describing the July Revolution. They 
have been criticised as legitimising military dictatorships. The doctrine of necessity has been 
used to  justify certain actions that are otherwise illegal or unconstitutional, based on the need 
to prevent greater harm or preserve public order. It has been invoked in various constitutional 
crises to legitimize emergency measures or military takeovers. In the Seventh Amendment case, 
the doctrine was criticised by the Appellate Division  as justifying unconstitutional acts and it 
observed that the doctrine cannot “make an illegal act a legal one.”20   

Kelsen's theory of “Grundnorm” shift provides a framework for understanding legal transitions 
following revolutions or coups.21 The theory treats military takeovers and people’s revolutions 
in the same manner. In the Eighth Amendment case, the Appellate Division noted with dismay 
how the Supreme Court of Pakistan had used this theory to legitimise unconstitutional acts.22  
One Bangladeshi scholar has attempted to go around this problem by describing the Grundnorm 

as the “will of the people”.23 But the Grundnorm is not the "will of the people". According to  J 
W Harris, the Grundnorm is a theoretical construct used to explain legal validity, rather than a 
reflection of actual societal preferences or decisions.24 Kelsen’s theory focuses on the logical 
structure of legal systems rather than popular sovereignty or will of the people.

Thus, it can be concluded that the Interim Government finds its legitimacy not through the 
current constitutional framework but through the exercise of the people’s constituent power. 
While competing theories like the doctrine of necessity and Kelsen’s "Grundnorm" shift offer 
explanations for legal transitions, they fail to distinguish between military coups and people’s 
revolutions. The mass uprising of 2024 demonstrates that the people’s constituent power 
remains active, capable of reshaping constitutional orders without necessarily abrogating the 
Constitution, as noted by scholars like Böckenförde. This people's mandate creates a new 
constitutional legitimacy.

The need for honesty about the events of July and August 2024

Some lawyers are trying to fit the events of 5 August 2024 within the existing constitutional 
framework. It is being suggested that Sheikh Hasina resigned. This suggestion is being made in 
order to establish a constitutional basis for the interim government. The assertion that Sheikh 
Hasina resigned is not only misconceived but will lead to constitutional complications in the 
future, especially as leading members of the government have stated quite clearly  that Sheikh 
Hasina did not resign but was removed from power. 

In fact, Sheikh Hasina did not resign on the 5 August. She fled the country, given just 45 minutes 
to pack her bags. She was forced out of power by the people. She did not relinquish power under 
any provision of the Constitution. The people forced her out in exercise of a revolutionary 
power wielded by them and possessed by them due to the political and historical circumstances 
prevailing at the time. This is what scholars call a “constituent power.” Her government too was 
forced out of power, it did not resign. This is also the view of some members of the Interim 
Government. Consider, the views of Nahid Islam one of the influential co-ordinators of the July 
movement (who is now an Advisor in the Interim Government), who clearly stated that Sheikh 
Hasina did not resign but was removed from power. On the 23 October 2024, at an event 
organised at Jahangirnagar University, he stated that: 

By creating this misconceived narrative of Sheikh Hasina’s resignation, the interim government has 
shot itself in the foot. The fact is it does not matter if she has resigned or not. The legitimacy of the 
Interim Government does not depend on the whether Sheikh Hasina handed a resignation letter over 
to the President.  To tie the legitimacy of this government to her resignation is to deny the importance 
of the movement and the sacrifices that were made to remove her government. The legitimacy rests 
on far surer foundations. The Interim Government is there by the will of the people. 

The other important fact that we get from Nahid Islam’s comments on 23 October 2024 is that 
the certain parts of the Constitution have in fact been abrogated.25 

Once again, Nahid Islam was simply stating the obvious: the interim government holds no 
validity under the Constitution. It exists solely because it has been established by the constituent 
power. However, it's worth clarifying that not all of the Constitution has been abrogated—only 
the parts that conflict with the exercise of constituent power by the people in forming the 
interim government are set aside. This view aligns with Böckenförde’s perspective, which 
suggests that an existing Constitution can be "eroded" through the people’s exercise of 
constituent power.

Nahid Islam also provides a reason why the President was retained. According to him the reason 
for carrying on as if the Constitution was still in operation and the President was still in office, 
was to ensure stability of the new government.26 

Finally, he says, if necessary, people have the power to set up a new constitutional order.

Constitutional Reform: Fresh Draft or Amendment

A Fresh Constitution

As argued above, we are now in a pre-constitutional stage. The interim government exists by the 
exercise of constituent power of people who have put them in power and not under any 
provision of the Constitution. It is misleading to look for legitimacy of this government within 
the Constitution. 

It is understood by the people that the constitution has become ineffective. This has also been 
admitted in public by one of the advisors of the government. Thus, the logical next step is for 
the people to exercise their constituent power and frame a new constitution.

And moreover, a new constitution is needed to reflect the historic events of the  July and August 
2024. Badruddin Umar has described these events as the most extensive, profound, and 
aggressive since the events of 1952.27 And as such it is only natural that we should have these 
events incorporated into our Constitution. A country's constitution reflects the social contract 
agreed upon by its citizens, and the Preamble should clearly articulate the constitution's 
philosophy, aims, and objectives. The Preamble serves as a vital tool for interpreting the 
constitution. Yet, the current Preamble of the Bangladesh Constitution does not capture the 
aspirations of the people who toppled the autocratic regime. It lacks any mention of the 

cherished freedom of expression—a right reclaimed during the July Revolution. It does not 
reflect the demand for a society which values hard work and merit. The term “brave martyrs” in 
the Preamble feels incomplete without honouring the 1400 martyrs of Summer 2024. It fails to 
acknowledge the dreams of the students for a discrimination-free country, the sacrifices of 
martyrs like Mir Mughdo and Abu Sayeed, or the suffering endured by their families. The 
Preamble only partially reflects the values that the people of Bangladesh hold dear; it does not 
fully represent who we are as a nation.

One of the methods being proposed for drafting a new constitution is to frame a Presidential 
Ordinance for setting up a Constituent Assembly. This Ordinance will pave the way for 
elections to Constituent Assembly. The Ordinance shall state that  the members of the 
Constituent Assembly are to be elected solely for the purpose of drafting a new constitution and 
they will lose their posts as soon as the new constitution has been adopted by the people in  a 
referendum. After the  drafting of constitution by the Constituent Assembly, the same is 
required to be adopted in a referendum by the people. After adopting of the Constitution, the 
Constituent Assembly will dissolve automatically.

Amendment of the Constitution

The interim government can only gain legitimacy under a new Constitution, as there is no 
provision in the current one to support its validity. Suggestions have been made to legitimize 
this government by amending the Constitution, but, constitutionally, only a parliament has the 
authority to make amendments. Since there is currently no parliament, any amendment to grant 
legitimacy would rest in the hands of the next democratically elected government.

There are two possible scenarios for how this could unfold:

First Scenario: The newly elected government may choose not to amend the Constitution to 
validate the interim government’s existence. This could be due to a desire to avoid being 
entangled in the legitimacy issue of the interim government, particularly given arguments that 
the interim government effectively bypassed or even abrogated the Constitution. Judicial 
precedents, such as in the 5th and 7th Amendment cases, suggest that the Supreme Court could 
easily strike down any amendment attempting to retroactively legitimize an interim 
administration that operated outside constitutional bounds.28 Refusing to pursue constitutional 
amendments would leave members of the interim government, including those in the executive, 
without any protection for their roles. Under Article 7A, anyone who approved, supported, or 
was associated with the interim government’s actions could potentially face severe 
consequences, even punishment up to execution for perceived subversion of the Constitution.29  
Although Article 7A was declared unconstitutional by the High Court Division on 17 December 

2024, there always remains the possibility that such declaration may be set aside in an appeal to 
a higher forum, with a change in the government.

Second Scenario: Even if an amendment is passed to legitimize the interim government, there 
remains a substantial risk that the Supreme Court could strike down such an amendment. 
Articles 7A and 7B30 served as a formidable legal barrier, designed to prevent any 
unconstitutional attempts to bypass or overturn constitutional structures. Although both Articles 
have now been declared unconstitutional, they could be reinstated in an appeal.  This means that 
any constitutional amendment crafted to protect the interim government could still be 
challenged and invalidated by the Court.

If either scenario occurs, every member associated with the interim government could face 
severe legal consequences, including, in the most extreme interpretation, the death penalty. The 
interim government operates outside the constitutional framework, and as such, its actions may 
be construed as subverting the Constitution—tantamount to sedition. Any person supporting, 
aiding, or even voicing approval for the interim government’s actions could be considered an 
accomplice to sedition, facing penalties for undermining the nation’s supreme law.

Article 7A was declared unconstitutional by the High Court Division on 17 December 2024. But 
the decision could be appealed to the Appellate Division and then reviewed. This has precedent, 
as demonstrated in the 13th Amendment case, where appeals and reviews have prolonged the 
final decision. So, the possibility of Article 7A being revived with a change in government 
would remain a real concern.

Even if appeals and reviews were ultimately resolved in favour of the unconstitutionality of 
Article 7A, the issue might resurface in future cases. In the 5th Amendment case, which initially 
concerned a cinema hall, Justice A.B.M. Khairul Haque made broad declarations that had 
significant constitutional implications beyond the ownership of the cinema hall.31 Similarly, any 
ruling on Article 7A might not be definitive, as legal avenues—particularly through creative 
arguments by lawyers—could reopen it despite the principle of res judicata, which aims to 
prevent issues from being litigated repeatedly. Additionally, a future judiciary sympathetic to a 
returning administration could, in theory, revive Article 7A, thereby reopening the door to these 
issues with profound consequences for those associated with the interim government. 

Thus, granting legitimacy to the interim government by way of a constitutional amendment 
would not protect its members from future prosecution for sedition. The interim government 
should thus ready itself for preparing the way for drafting a new Constitution for Bangladesh.
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